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§ 1002.118 Is an application for reem-
ployment required to be in any par-
ticular form? 

An application for reemployment 
need not follow any particular format. 
The employee may apply orally or in 
writing. The application should indi-
cate that the employee is a former em-
ployee returning from service in the 
uniformed services and that he or she 
seeks reemployment with the pre-serv-
ice employer. The employee is per-
mitted but not required to identify a 
particular reemployment position in 
which he or she is interested. 

§ 1002.119 To whom must the employee 
submit the application for reem-
ployment? 

The application must be submitted to 
the pre-service employer or to an agent 
or representative of the employer who 
has apparent responsibility for receiv-
ing employment applications. Depend-
ing upon the circumstances, such a per-
son could be a personnel or human re-
sources officer, or a first-line super-
visor. If there has been a change in 
ownership of the employer, the applica-
tion should be submitted to the em-
ployer’s successor-in-interest. 

§ 1002.120 If the employee seeks or ob-
tains employment with an employer 
other than the pre-service employer 
before the end of the period within 
which a reemployment application 
must be filed, will that jeopardize 
reemployment rights with the pre- 
service employer? 

No. The employee has reemployment 
rights with the pre-service employer 
provided that he or she makes a timely 
reemployment application to that em-
ployer. The employee may seek or ob-
tain employment with an employer 
other than the pre-service employer 
during the period of time within which 
a reemployment application must be 
made, without giving up reemployment 
rights with the pre-service employer. 
However, such alternative employment 
during the application period should 
not be of a type that would constitute 
cause for the employer to discipline or 
terminate the employee following re-
employment. For instance, if the em-
ployer forbids employees from working 
concurrently for a direct competitor 
during employment, violation of such a 

policy may constitute cause for dis-
cipline or even termination. 

§ 1002.121 Is the employee required to 
submit documentation to the em-
ployer in connection with the appli-
cation for reemployment? 

Yes, if the period of service exceeded 
30 days and if requested by the em-
ployer to do so. If the employee sub-
mits an application for reemployment 
after a period of service of more than 30 
days, he or she must, upon the request 
of the employer, provide documenta-
tion to establish that: 

(a) The reemployment application is 
timely; 

(b) The employee has not exceeded 
the five-year limit on the duration of 
service (subject to the exceptions listed 
at § 1002.103); and, 

(c) The employee’s separation or dis-
missal from service was not disquali-
fying. 

§ 1002.122 Is the employer required to 
reemploy the employee if docu-
mentation establishing the employ-
ee’s eligibility does not exist or is 
not readily available? 

Yes. The employer is not permitted 
to delay or deny reemployment by de-
manding documentation that does not 
exist or is not readily available. The 
employee is not liable for administra-
tive delays in the issuance of military 
documentation. If the employee is re-
employed after an absence from em-
ployment for more than 90 days, the 
employer may require that he or she 
submit the documentation establishing 
entitlement to reemployment before 
treating the employee as not having 
had a break in service for pension pur-
poses. If the documentation is received 
after reemployment and it shows that 
the employee is not entitled to reem-
ployment, the employer may terminate 
employment and any rights or benefits 
that the employee may have been 
granted. 

§ 1002.123 What documents satisfy the 
requirement that the employee es-
tablish eligibility for reemployment 
after a period of service of more 
than thirty days? 

(a) Documents that satisfy the re-
quirements of USERRA include the fol-
lowing: 
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(1) DD (Department of Defense) 214 
Certificate of Release or Discharge 
from Active Duty; 

(2) Copy of duty orders prepared by 
the facility where the orders were ful-
filled carrying an endorsement indi-
cating completion of the described 
service; 

(3) Letter from the commanding offi-
cer of a Personnel Support Activity or 
someone of comparable authority; 

(4) Certificate of completion from 
military training school; 

(5) Discharge certificate showing 
character of service; and, 

(6) Copy of extracts from payroll doc-
uments showing periods of service; 

(7) Letter from National Disaster 
Medical System (NDMS) Team Leader 
or Administrative Officer verifying 
dates and times of NDMS training or 
Federal activation. 

(b) The types of documents that are 
necessary to establish eligibility for re-
employment will vary from case to 
case. Not all of these documents are 
available or necessary in every in-
stance to establish reemployment eli-
gibility. 

CHARACTER OF SERVICE 

§ 1002.134 What type of discharge or 
separation from service is required 
for an employee to be entitled to re-
employment under USERRA? 

USERRA does not require any par-
ticular form of discharge or separation 
from service. However, even if the em-
ployee is otherwise eligible for reem-
ployment, he or she will be disqualified 
if the characterization of service falls 
within one of four categories. USERRA 
requires that the employee not have re-
ceived one of these types of discharge. 

§ 1002.135 What types of discharge or 
separation from uniformed service 
will make the employee ineligible 
for reemployment under USERRA? 

Reemployment rights are terminated 
if the employee is: 

(a) Separated from uniformed service 
with a dishonorable or bad conduct dis-
charge; 

(b) Separated from uniformed service 
under other than honorable conditions, 
as characterized by regulations of the 
uniformed service; 

(c) A commissioned officer dismissed 
as permitted under 10 U.S.C. 1161(a) by 
sentence of a general court-martial; in 
commutation of a sentence of a general 
court-martial; or, in time of war, by 
order of the President; or, 

(d) A commissioned officer dropped 
from the rolls under 10 U.S.C. 1161(b) 
due to absence without authority for at 
least three months; separation by rea-
son of a sentence to confinement ad-
judged by a court-martial; or, a sen-
tence to confinement in a Federal or 
State penitentiary or correctional in-
stitution. 

§ 1002.136 Who determines the charac-
terization of service? 

The branch of service in which the 
employee performs the tour of duty de-
termines the characterization of serv-
ice. 

§ 1002.137 If the employee receives a 
disqualifying discharge or release 
from uniformed service and it is 
later upgraded, will reemployment 
rights be restored? 

Yes. A military review board has the 
authority to prospectively or retro-
actively upgrade a disqualifying dis-
charge or release. A retroactive up-
grade would restore reemployment 
rights providing the employee other-
wise meets the Act’s eligibility cri-
teria. 

§ 1002.138 If the employee receives a 
retroactive upgrade in the charac-
terization of service, will that enti-
tle him or her to claim back wages 
and benefits lost as of the date of 
separation from service? 

No. A retroactive upgrade allows the 
employee to obtain reinstatement with 
the former employer, provided the em-
ployee otherwise meets the Act’s eligi-
bility criteria. Back pay and other ben-
efits such as pension plan credits at-
tributable to the time period between 
discharge and the retroactive upgrade 
are not required to be restored by the 
employer in this situation. 
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